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What is a protected species?

• Species listed in schedules 1, 5 & 8 of the Wildlife and 
Countryside Act 1981 (as amended)

• Schedule 1 – Birds that are specially protected
• Schedule 5 – animals that are protected
• Schedule 8 – wild plants that are protected

• Species listed in the Annexes of the Conservation 
(Natural Habitats, &c.) Regulations 1994 ‘The Habitats 
Regulations’

• Badgers, under the Protection of Badgers Act 1992



Protected Species and Planning

• ’the presence of a protected species is a material 
consideration when a LPA is considering a development 
proposal which, if carried out, would be likely to result in 
harm to the species or its habitat.’

Para 98, PPS9 Biodiversity and Geological Conservation



Protected Species and Planning

• ‘Local Authorities should consult Natural England before 
granting planning permission’

• Para 98, PPS9 Biodiversity and Geological Conservation
• Para 47, PPG9



Protected Species and Planning

• ‘attaching appropriate planning conditions or entering 
into planning obligations under which the developer 
would take steps to secure the protection for the species’

• Para 98, PPS9 Biological and Geological Conservation



Protected Species and Planning

• ‘It is essential that the presence or otherwise of 
protected species and the extent to which they may be 
affected by the proposed development, is established 
before the planning permission is granted’

• Para 99 PPS9 Biological and Geological Conservation



The 3 Tests for Annexe IV species

• ‘Preserve public health or public safety or other  
imperative reasons of overriding public interest including 
those of a social or economic nature and beneficial 
consequences of primary importance for the 
environment.’

• ‘There if no satisfactory alternative.’
• ‘Will not be detrimental to the maintenance of the 

population of the species concerned at a favourable 
conservation status in their natural range.’



Forward Planning

Avoidance
Mitigation
Compensation
Enhancement
IN THAT ORDER!!



Protected Species and Planning

Where an application may affect a protected species, the 
Local Planning Authority should:

1. Request ecological information;
2. Avoid, mitigate, compensate, enhance;
3. Attach conditions or enter into planning an agreement to 

secure the protection of the species concerned.



Water Vole

Legal protection recently been 
increased so now fully 
protected under Wildlife and 
Countryside Act Section 9

• It is illegal to injure, kill, or take 
from the wild.

• It is illegal to disturb a water 
vole whilst it is using a place of 
shelter or protection.

• It is illegal to damage, destroy 
or block access to a place of 
shelter or protection.



Water Vole

• Water vole holes can be 
identified by the closely 
grazed vegetation around 
the entrance to the 
burrow.  These are called 
lawns.



Breeding Birds

• All breeding birds are protected 
under the Wildlife and Countryside 
Act1981.

• Some species have lower levels of 
protection because they are ‘game’ 
species, or pest species.

• Aside from those species above, it 
is illegal to kill, injure or take any 
wild bird, take the eggs or nestlings 
of wild birds, destroy, damage or 
disturb a birds nest or place of 
breeding either in the process of 
construction or in occupation.



Breeding Birds

• Some birds are specially 
protected (Schedule 1 species) 
because they are rare or rely 
on a particularly scarce or 
vulnerable habitat.

• The same protection applies as 
with other wild birds, although 
these species are also 
protected from ‘reckless’ as 
well as deliberate disturbance.

• Fines for offences against 
Schedule 1 species are much 
higher than for other species



Other animals

• Other animals, from dormice to 
trembling sea-mats, are protected 
in Schedule 5 of the Wildlife and 
Countryside Act 1981.

• This protection extends to all 
native reptiles and amphibians, 
some mammals, fish and 
invertebrates.

• Levels of protection vary from 
species to species – Natural 
England advice should be sought 
if a planning application is likely 
to affect any Schedule 5 animals



Wild plants

• Some particularly rare wild plants 
(Including fungi, lichens & mosses) are 
specially protected in Schedule 8 of 
the Wildlife and Countryside Act.

• It is illegal to uproot, pick or damage 
any plant listed on Schedule 8, or take 
the spores or seeds of such a species.

• All other wild plants are protected by 
common law as they ‘belong’ to the 
landowner and therefore any uprooting 
or taking of seeds could be deemed 
‘theft’.



Legal defence in WCA

• When the action was an incidental result of a lawful 
operation.



Bats

• Wildlife and Countryside Act 1981, 
Section 9 (1 & 4) 

• The Conservation (Natural Habitats, 
&c) Regulations – Annex IV

• It is illegal to injure, kill, or take any 
UK bat from the wild.

• It is illegal to disturb a bat whilst it is 
using a place of shelter or 
protection.

• It is illegal to damage, destroy or 
block access to a place of shelter or 
protection.

• The developer is now the licence 
holder. It is an offence to breach the 
conditions of a licence.



Bats

• A licence is required when:
• A breeding site or resting place is damaged or destroyed;
• When bats are disturbed in such a way to affect its ability to survive, 

breed or reproduce or rear its young or affect its/their local 
distribution.



Bats

• Bats will use different roosts at different 
times of year, so timing of works can be 
important when considering bat 
applications.

• Bats often require time to acclimatise 
themselves to new or replacement roosts –
if replacement roosts form part of a 
mitigation plan, they should, if possible, be 
erected prior to the destruction of the 
existing roost.

• Natural England issue licences for works 
affecting bat roosts.  Long-term monitoring 
almost always forms part of the licence, 
especially where important roosts are 
involved.

• Local authorities are consulted by Natural 
England over licence applications.



Great crested newts

• Wildlife and Countryside Act 
1981, Section 9 (1 & 4) 

• The Conservation (Natural 
Habitats, &c) Regulations –
Annex IV

• It is illegal to injure, kill, or take 
a great crested newt from the 
wild.

• It is illegal to disturb a great 
crested newt whilst it is using a 
place of shelter or protection.

• It is illegal to damage, destroy 
or block access to a place of 
shelter or protection�



Great crested newts

• Licences for great crested 
newts are issued by Natural 
England.

• The newts are reliant on a 
number of habitats, ponds to 
breed in and pasture, 
woodland and hedgerows to 
feed, hunt and hibernate on 
and in.

• Any application within 500 
metres of a great crested newt 
breeding pond may well 
require a licence, unless there 
is no suitable habitat on the 
application site.



Badgers

• Protection of Badgers Act 1992
• Badgers are protected from 

being killed, injured or taken 
from the wild, except in very 
limited circumstances.

• They are protected from 
disturbance whilst utilising a 
place of shelter or protection.

• It is also illegal to damage, 
obstruct or destroy a place of 
shelter or protection, except in 
very restricted circumstances.



Badgers

• Badgers are also 
protected from ‘cruel ill-
treatment’.  This may 
include preventing access 
to adequate foraging 
areas or between main 
and subsidiary setts.

• Licences relating to 
badgers and 
development are issued 
by Natural England.



Species - conclusions

• If in doubt, ask for a survey.  This is 
especially the case with old houses, building 
conversions (especially barns) and 
applications affecting ponds or wooded 
areas.

• Licences from Natural England will only be 
issued once planning permission has been 
given – It’s therefore vital to have protected 
species issues tied up before planning 
consent is given.

• The presence of protected species need not 
be a constraint to development – but an 
applicant MUST demonstrate that any 
protected species have been appropriately 
mitigated/compensated  for so that a licence 
will be issued.



Sites of Special Scientific Interest (SSSI)

• Protected under the Wildlife and Countryside Act 1981 
as amended by the Countryside and Rights of Way Act 
2000 (CROW).

• SSSIs are notified for their features of interest.
• SSSIs are notified as part of a national network of sites. 

They contain rare species and habitats and good 
examples of commoner habitats.

• Damaging a SSSI is a criminal offence.
• Impacts on the SSSI can be direct or indirect.
• Often of high amenity and landscape value.



Sites of Special Scientific Interest (SSSI)

• Section 28E: Consents to cover potential Operations 
Likely to Damage (OLDs) for owners and occupiers

• Section 28H: For statutory undertakers in carrying out 
operations (assents).

• Section 28I: Duties of statutory undertakers in 
consenting operations (authorisations).



The authorisation procedure (1)

• The authority must give NE notice before authorising 
another person to carry out any operation likely to 
damage a SSSI, on our outside the SSSI.

• The authority must allow 28 days for NE to give advice 
on the operation.

• The authority must take account of any advice received 
from NE.

• The authority must take reasonable steps, consistent 
with the proper exercise of the authority’s functions, to 
further the conservation and enhancement of the SSSI’s
special interests.



The authorisation procedure (2)

• If the authority has received NE’s agreement to the 
operation, it can issue the consent immediately without 
waiting for the 28 days to expire.

• If the authority wishes to go ahead against NE’s advice, 
then it must:

• Give notice to NE at least 21 data before permission 
allows the operation to start;

• Give a statement to NE of how the authority has taken 
account of NE’s advice;

• Take reasonable steps, consistent with the proper 
exercise of the authority’s functions, to further the 
conservation and enhancement of the SSSI’s special 
interests.



The authorisation procedure (3)

• Once planning permission is granted, the developer has 
consent.

• Natural England has to look to judicial review or an 
appeal to the Secretary of State.



Special Area of Conservation (SAC)

• Designated under the Conservation (Natural Habitats, 
&c.) Regulations 1994 – ‘The Habitats Regulations’.

• SACs are designated for habitats and species other than 
birds. Special Protection Areas (SPA) are designated for 
bird interest.

• All SACs and SPAs are also SSSIs although the notified 
features are often not the same.



Special Area of Conservation (SAC)

• Regulation 3(4) ‘Without prejudice to the preceding 
provisions, every competent authority in the exercise of 
any of their functions, shall have regard to the 
requirements of the Habitats Directive so far as they may 
be affected by the exercise of those functions.’



Assessing plans and projects

• Is the plan or project directly connected with or necessary to the 
management of the site for nature conservation?

• If no, then:
• Is the plan or project likely to have a significant effect on a European 

site, either alone or in combination (with other plans or projects)? 
Consult NE (PPS9).

• If yes, then:
• Make an appropriate assessment of the implications for the site in 

view of the site’s nature conservation objectives. Can the competent 
authority ascertain that the plan or project will not have an adverse 
effect on the integrity of the European site? Must consult NE.

• If no, then:



Assessing plans and projects

• Could harm to the site be avoided by way of modifications, 
conditions or restrictions?

• If no, then:
• Are there alternative solutions?
• If no, then:
• Are there imperative reasons of over-riding public interest (not 

including socio-economic reasons)?
• If yes, then:
• The plan or project may be undertaken subject to compensatory 

measures to ensure that the overall coherence of the Natura 2000 
site network is protected.



Assessing plans and projects – Special Protection 
Areas

• Could harm to the site be avoided by way of modifications, 
conditions or restrictions?

• If no, then:
• Are there alternative solutions?
• If no, then:
• Are there imperative reasons of over-riding public interest (including 

socio-economic reasons)?
• If yes, then:
• The plan or project may be undertaken subject to compensatory 

measures to ensure that the overall coherence of the Natura 2000 
site network is protected.



EIA and AA

• EIA
• Under EIA Regulations
• For Schedule 1 and 2 projects
• Triggered by likely significant effect test
• Informs planning decisions
• (Often) big
• By developer
• AA
• Under Habitats Regulations
• For any plan or project
• Triggered by likely significant effect test
• Determines adverse effect on integrity
• Appropriate scale
• By competent authority (info from applicant)


